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The Growing
Power of
the Military

More than seven years have passed since the first joint army-police
operation was carried out in January 1974 when Heathrow airport was
occupied. It wasto bethefirst of many such exercises based on dleged
terrorist threats. Some commentators put the exercises into
perspective. It was, reported the Guardian, 'bascdly a public
relations exercise to accustom the public to the redity of troops
deploying through the high street' (8.1.74). Three years later, in the
winter of 1977/78, twenty thousand troops were used, for the first
time in British history, to replace an entire workforce of 32,000
firemen and to break the strike. By this time the public, whatever the
legd niceties (to use Sr Robert Mark's term), were indeed
accustomed to seeing troops on the high streets of Britain. Although
we have not yet seen troops used in apublic order Situation thereisno
question that they areready and prepared to undertakethisroletoo —
and if the events over the weekend of April 11/12 during the Brixton
'riots' had become prolonged, and extended to other areas of London,
there is little doubt (and some evidence) that the troops would have
been cdledin (TimeOut, 17.4.81).

The use of troopsin civil society in strikes, to combet terrorism and
to control public order is now perceived by those in power as a
legitimate role for the armed forces and their deployment in these
Situations forms an essential part of the state's contingency planning
for peacetime emergencies. This development in the 1970s contrasts
sharply to the tradition, established during the nineteenth century,
that the use of troops in civil Situations should be drictly limited,
subject to civilian control, and only employed in the last resort.
During the course of the last century responsibility for maintaining
public order (dedling with demonstrations and pickets in particular)
passed from the army to the unarmed modern police forces. Thusthe
re-introduction of the army as one of the agencies for maintaining
state control poses mgor political and congtitutional questions which,
0 far, have not been recognised or chalenged by the labour
movement.

Thisarticle looks at the politica and congtitutional questions raised
by the reinvolvement of the military in an internal role. In particular,
it highlights the lack of democratic control over their use, and the new
state machinery which has been crested to ded with terrorism, strikes
and public order.

The congtitutional position

The popular assumption sincethe 1688 Bill of Rights has been that the
exercise of physicd force by the armed forces of the state is subject to
democratic control. Attempts by Charles Il and James |11 to maintain
their own armies led to the 1688 declaration which remains important
today 'because it asserts that the armed forces are congtitutionaly

subordinateto parliament' (Constitutional and Administrative Law, Sth

edition, A W Bradley, 1977).

After a series of running battles in the late ninteenth century
between Queen Victoria, who appointed the Commander-in-Chief of
the army, and the government, control over the army wes formaly
vested in the Army Council which wes created in 1904. This consisted
of seven members — four military and three civilian with the
Secretary of State for War answerable to parliament for everything
connected with the army. In 1964 when the three wings of the armed
forces were merged under the Ministry of Defence the controlling
body became the Defence Council. Today the 13-man Defence
Council is comprised of five members of the government, including
the Secretary of State for Defence (who is its chairman); the five most
senior military officers, and three senior civil servants. It should be
noted that on both the old Army Council and the present Defence
Council governmental representation is in the minority, and state
servants in the mgjority.

Taken at face vaue the congtitutional position remains today as it
did in 1688. The Secretary of State for Defence is answerable to
parliament, the day-to-day running of the military is overseen by the
Defence Council, and members of the armed forces are only
nominally under the command of the monarch.

The redlity is somewhat different. As in many aess of the
constitution the power of the 'roya prerogative' (the ancient power of
the monarch to makelaw) and the precedents set in common law stand
as the law of the land unless statutes have been passed by parliament
which automatically override the two former sources of authority.
This duality, between parliament and the monarch, is particularly
relevant on the question of control over the military where the
Secretary of State for Defence, and the Defence Council, exercise
powers derived from the monarchid royd prerogetive. At the same
time common law restraints on the use of troops in cvil society,
established during the nineteenth century, have been ignored in the
developments of the past decade. The starting point therefore is to
examine the statutory and common law limits placed on the use of
troops in peacetime situations.

The Emergency Powers Acts

There are two Acts of Parliament which authorise the use of troopsin
strikes and other civil emergencies. The main Act is the 1920
Emergency Powers Act. The origin of this Act was the Defence of the
Ream Act (popularly known as DORA), which was passed within
days of the outbreak of war in 1914, and gave the government powers
to make Regulations for 'securing the public safety and the defence of
the realm'. DORA was due to expire when hodtilities were dfficidly
declared to have ended in 1921, but faced with widespread industria
unrest the government and various state agencies were keen to retain
the key powers afforded by DORA for more permanent use. The Act
was to 'make exceptiond provisons for the protection of the
community in case of emergency’. In paticular it gave the
government power in cases of mgjor strikes or civil disordersto ask the



monarch to declare a 'state of emergency' where the disruption of the
'supply and distribution of food, water, fud or light, or the means of
locomotion' would deprive the community of the ‘essentids of lifé.
The government is then empowered to draw up Regulations and can
‘assume such powers and duties as His Mgesty may deem necessary'
to restore order and maintain supplies. Once drawn up the
Regulations have to be passed by parliament and renewed by them
each month. Although the Act enables the government to suspend or
amend dl laws some redtrictions were laid down. No Regulation can
introduce compulsory military service or industrial conscription —
this requires the declaration of a state of war; it cannot be made an
offence to take part in a strike; and exigting crimina procedures
cannot be altered.

While the powers granted under the 1920 Act are far-reaching they
were intended to specify the terms under which troops could be used
in strikes and other emergencies, and placed some basic safeguards
both on the rights of the subject and by providing for parliamentary
scrutiny. Since 1920 there have been 12 declartions of a State of
emergency under the 1920 Act, dthough troops have actudly only
been used on seven occasons and the wide powers granted under
Regulations have never been fully used. The 12 declaretions were:
1921 miners strike; 1924 bus and tram strike in London; 1926
Generd Strike; 1948 and 1949 dock strikes; 1955 rail strike; 1966
seamen's strike; 1970 dock strike (July), dectricity  strike
(December); 1972 miners strike (February), dock strike (August);
1973/4 miners strike. It was the practice until recently of
governments of both parties, that the use of troops in strikes on a
national basis would require the declaration of a state of emergency
under the 1920 Act.

The second statute is the 1964 Emergency Powers Act which was
passed in February by parliament in the dying days of Sr Alec
Douglas-Home'sbrief period as Tory Prime Minister. Therewasonly
ashort debate on the second reading and no amendments were made
a the committee stage. To dl intents and purposes it was
uncontentious. The Tory Home Secretary Henry Brooke told the
Commons that he weas introducing the Bill because of the ‘prolonged
bad westher of last winter', the main intent being to make permanent
an unrepealed wartime Regulation which had been used by
governments of both parties. The purpose, he said, of Section 2 of the
Bill, was to legdise the use of troops in tasks which could not be
‘properly described as military duties, and cited instances where
troops had been used under the Regulation — bringing in the harvest,
flood disasters, heath fires and in conditions of severe snow and ice.
Section 2 empowered the Defence Council to authorise the use of
troops in 'agricultural work or in other work of national importance'
(phraseology taken from the wartime Regulation).

Between 1964 and 1977 Section 2 of the 1964 Act was used on three
occasons in what were termed as 'limited' and 'local’ situations— the
1970 dustmen's strike in Tower Hamlets; the 1973 firemen's strike in
Glaggow and the 1975 dustmen's strike also ih Glasgow.

How power passed from local control

Common law restraintswere embraced in military law. The actions of
the military are subject both to the law of the land and, through the
Queen's Regulations for the Army, to military law. Queen's
Regulations are issued under the 'roya prerogative’ by the monarch
on behdf of the Defence Council, and are based on various Acts of
Parliament and common law precedents (based on laws and customs
declared to be law in the Courts). In the postwar period there have
been three editions of the Regulaionsissued, in 1955,1961 and 1975.
In the first two dl the congtitutional precedents established since the
last century were maintained. But the 1975 edition contained severd
mgor changes.
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Since the beginning of the nineteenth century it was established in
common law and included in Army Regulaions that the 'civil
authority' empowered to cdl for the ad of troops was the
Commissioner of the Metropolitan Police in London (who wes a
justice of the peace from 1829 to 1974); and outside of the capita, a
magi strate or more usualy the e ected mayor (who was automatically a
JP by virtue of the office). The mayors or magidrates were thus
empowered to request aid from the local army commander if disorder
occurred. This definition of the 'civil authority' was included in
Queen's Regulationsissued in 1955 and 1961.

In 1976 it emerged that the 'civil authority' had been redefined as
thelocd Chief Congtableinstead of the democraticaly-eected mayors
(Letter from MOD to secretary of the Cobden Trust, 12.4.76). And
secondly that the power to request the despatch of troops was now
centraly controlled by the Home Secretary, to whom Chief
Constables would apply (Hansard, 8.4.76). In fact, this change had
happened without any reference to parliament by means of an
amendment to Queen's Regulations for the Army in September 1973
— just three months before the second confrontation between the
Heath government and the miners — and was incorporated in the
1975 edition of the Regulations.

The second mgjor change occurred after the firemens drikein the
winter of 1977/78. The post-1974 Labour governments (under both
Wilson and Callaghan) were known to be reluctant to declare astate of

Despite the continuing threat of nuclear
war, themain 'enemy' perceived by the
state is not external but internal

emergency under the 1920 Act — Hesath having declared five of the 12
declarations in just four years. Faced with a nationa firemens strike
the Cabinet (or more precisdy the inner Cabinet of key Minigters)
decided, on the advice of their civil servants, to authorise the use of
troops under S2 of the 1964 Emergency Powers Act. This fact
received no publicity at thetime of the strike and was reveded only in
February 1978 after detailed investigations (see Sate Research
BulletinsNos. 4 and 5).

So yet another' change was effected in Queen's Regulations.
Queen's Regulations were &t the time of the firemens strike quite
clear on the procedureto be followed. The relevant Regulation, under
the heading 'Military Aid to Civil Ministries, specified, in line with
the existing statutes, two situations. The first was where a gtate of
emergency was proclaimed under the 1920 Act in a 'situation where
the supply and distribution of the essentids of life to the community
are extensvely threatened' (Reg J 1.004a). The second ‘where there
isno proclamation and the emergency islimited and local, the Defence
Council may, under the Emergency Powers Act 1964, authorise
Service personnel to be temporarily employed on work which the
Council have approved as being urgent work of national importance
(Reg J 1.004b).

The use of troops in the firemens strike was dearly national and
extensive, not limited and local. The Ministry of Defence admitted the
probable uncongtitutionality of their actions and announced that the
Defence Council would at its next meeting issue a Defence Council
Instruction (DCI) changing the Regulations by smply deleting the
words 'limited' and 'loca’ from Reg J 1.004b. The deletion of the
offending words removed the contradiction from Queen's Regula:
tions and thus that of issuing potentialy unlawful orders to troops,
and, post hoc, legitimised the use of troopsin thefiremen'sstrike.

By-passing par liament
Severd issues are raised by these actions. The use of the 194
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Emergency Powers Act rather than the 1920 Act in the firemens
strike was a clear abuse of the intention of parliament in passing the
two Acts. In doing so it set the precedent of using troops on anationa
scde in strikes without providing for parliamentary sanction or
scrutiny. Moreover, the fact that the Queen's Regulations for the
Army have now been changed does not digpose of the congtitutional
contradiction with common law precedents which dlow for locd
democratic control.

This situation is compounded by the powers exercised by the
Defence Council under the 1964 Act. A Defence Council ‘order' (as
distinct from Instruction which changes Army Regulations) is in
effect an 'order-in-council'. However, there are two kinds of order-in-
council. One derives from statutory powers granted by parliament in
an Act giving a Minister powers to issue orders-in-council which he
first hasto 'lay before parliamenf and. these are, theoretically at least,
open to challenge. The other derives from the 'roya prerogative
power to issue an order-in-council exercised by, in this case, the
Defence Council, which does not haveto belaid before parliament. In
the latter case three members of the Defence Council are able to meet
and issue an order-in-council under the 'prerogative’ powers which is
passed to the Privy Council. Three members of the Privy Council,
which numbers severa hundred, have to agree it whereupon it is
passed to the Queen for signature. Parliament is Smply by-passed. It
is precisdly this latter procedure which is used under the 1964
Emergency Powers Act.

Who to take on and who not to
The implications of these changes over control of the army are best
illustrated by looking at their use, or otherwise, in recent strikes.
The decision to use troops in strikes istaken at the highest level, in
the Cabinet Office. The general policy is decided by the Civil
Contingencies Committee, chaired by the Home Secretary, and the
Civil Contingencies Unit, under asenior civil servant, handles matters
on a day-to-day basis. Both of these bodies grew out of the mgor
reorganisations after the 1972 miners' strike which involved dl levels
of government and the civil service. The job of the CCU is to advise
the Committee on the likely effect and success of any threstened strike
in the public and private sectors. Specid Branch, MI5, Defence
Intelligence and the relevant Ministries dl provide reports on which
these assessments are made. Governments of both parties have been
particularly concerned when a strike is threatened in key industries
where the life of the community could be serioudy disrupted.

A ligt of sixteen public services was drawn up Sx years ago which
placed public service industries in three categories of vulnerability,
although experience hasled to some amendments. The categoriesare:
a) sewerage, water, electricity, gas and the health service, being the
most vulnerable; b) railways, docks, cod production, and refuse
collection in the intermediate group; and c) other public transport,
education, telephones, air transport and sted in the least vulnerable.
Even before coming to power Mrs Thatcher was given a confidentia
report drawn up by Lord Carrington which concluded that where
industries 'have the nation by the jugular vein the only feesible option
istopay up' (Economist, 27.5.78).

Despite reassuring statements by government ministers, usudly
widdy reported in the media, the ability of any government to use
troops (backed by the police) to replace and outlast striking workersis
quite limited. For example during the road haulage drivers strike in
1978-79 the Labour Home Secretary admitted in the Commons that
theintroduction of troops was not the answer because the army could
move less than 5% of supplies. The road haulage industry, &fter the
strike, was added to category (), the most vulnerable sector.

A more blatant example occurred last winter when a national water
workers, strike wes threatened. Conflicting stories as to the ahility of

troopsto copewith the strike abounded. Even the Guardian carried an
article headlined 'Troops would keep water running in nationa strike'
(7.1.81). Nothing could have been further from the truth. The
'massive use of the armed forces, comprising of 15,000 men (every
member 6f the services not engaged in Northern Irdland and NATO)
would have achieved little. According to the best estimate, within 48
hoursof the strike starting health hazards would have arisen and many
industries been brought to a halt. Without the help of the supervisory
gaff the Royd Engineers had only enough pumps to keep one city's
water system going. A declaration of a state of emergency would have
been inevitable and widespread public panic and disorder highly
likely.

Policing the recession
Sofar we havelooked a genera changesin the control of theuse of the
military in civil society, which beg mgor questions of democratic
control, and at the use of troops in strikes. However, these aspects
represent only part of a much wider rethinking which took place
during the 1970s. The turning point was the miners strike of 1972.
Soon after the end of the strike a Brigadier on the Generd Sef at UK
Land ForcesHeadquarterstold The Times:
‘Thewhole period of the miners' strike made us redise that the present Sze
of the police force istoo small. It is based on the fundamenta philosophy
that we are a law-abiding country, but things have now got to the state
where there are not enough resources to ded with the increasing numbers

who are not prepared to respect the law' (23.5.72).

This attitude was echoed by the Tory government who announced in
March 1973 that a permanent National Security Committee (now the
Civil Contingencies Committee in the Cabinet Office) had been st
up. What was at issue was not just mgor strikes but the prospect of
mass defiance of the state and the law. Contingency plansto cope with
al peacetime emergencies were to be drawn up based on the coordina
tion of the police, military and civil service.

The Specia Branch was expanded from some 300 to 1,500 and their
brief widened to cover dl 'subversive’ activities; M15, the interna
undercover agency, was expanded and their regiona centres beefed
up; para-military units in the police were formed — Specid Petrol
Groups and Police Support Units— and trained for demonstrations,
strikes, and riots; the 'War Plan', first drawn up prior to the First
World War, was revamped to cope with the 'internal’ enemy; and the
new central coordinating unit was created in the Cabinet Office

The'internal enemy’

Despite the continuing threat of nuclear war, the man ‘enemy’
perceived by the state is not external but interna — namdy those
engaged in political and industrial activity (the 'subversves). State
planning for strikes, widespread public disorder and post-nuclear
attack situations are now dosdy interlinked. Today, the offidd terms
'Home Defence (againg an external enemy; previoudy ‘Civil
Defence) and ‘Internal  Security' (internd enemy) are usd
interchangeably. 'Civil Defence’ was offiddly placed in mothballs by
the Labour government in 1968, and when the Tories returned to
power they did not seek to reverse this policy. Instead the concept of
'‘Emergency Services was introduced in 1972, a policy pursued ever
since. Wartime emergencies, peacetime emergencies and natura
disasters were in future to be considered together. The Home Office
circular outlining the new policy stated that:

It is conddered that there is much common ground bewean war
planning and the preparations required for and the organisation
gopropriate to a mgor pescdime emagay of naurd dissder.
Accordingly there are many advantages in areding a dos rdationship
than hitherto in locd planning for different emergendes of pesoe and war'
(Home Office drcular ES/1/72, dated March 22, 1972).



Both mgjor parties have used troops to
replace striking workersin order to
enforce their wage policies

The long-term implications of collapsing the two categories of
‘emergency’ into one were not lost on those concerned with 'Home
Defence' planning. The principal of the Home Defence College
(which is under the Home Office, and runsregular training courseson
'Home Defence' for loca council officers, councillors and the police),
Air Marshal Sr Ledie Mavor, sdd in relation to 'subversion’ and
'sabotage’ that 'the full possibility of the present internal threat isonly
jugt sinking in' (Guardian, 12.6.75). (Earlier this year Sr Ledie
Mavor was appointed as the Nationa Co-ordinator of voluntary
organisations to help in 'Civil Defence).

While the courses run at the Home Defence College concentrate on
disasters, terrorism, and nuclear war, the machinery dso has a
different potential gpplication. The contradiction is that while elected
councillors and locd council dfficds (who are not bound by the
Officid Secrets Acts) need to be trained for 'Civil Defence' — between

November 1977. A striking fireman watches troops trying to contain afire.
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1973 and 1977 over 6,000 such people attended courses there — the
involvement of locad government in strikes and civil disorders would
be highly controversia. For this reason loca government offidids (as
distinct from national state employees) were only marginaly involved
in the firemen's strike and the road haulage strike. All the facilities,
the coordinating centres and communi cations systems, were provided
by the army and the police.

Themilitary in the 1980s

Contingency planning is effectively based on the colonid modd laid
out in the British Army Land Manua written in the 1950s The
concept spelt out in the Manud of a contralling ‘triumvirate' of: the
repressive agencies of the state (the police, the military and the
intelligence agencies), the civil sarvice and the government has now
been transposed from the Third World to the metropolis. The system
for regiond (and sub-regiond) control for war and peacetime
‘emergencies are now one and the same and each would be under the
control of the 'triumvirate'. It is a sysem geared not just to nuclear
war or revolution but one which is adaptable enough to be used in
everyday situations— like thefiremen's and the road haulage drivers
strikes.

The military are now, in an unprecedented way this century,
openly prepared to spesk out about the possibilty that they might be
used on mainland Britain in a public order role. The BBC 1 sies
entitled "War Schoal' on the Army Saff College at Camberley, run by
Kitson, included interviews with officers referring to 'subversion’ in
strikes, broadcasting, and the press. One senior dfficer said:

"The biggest threat we reckon to our sort of society is the communist one
and if we think that threst only comprises a grest number of tanks sitting
on the other sde of the Iron Curtain, then we are deluding ourselves
{Listener, 10.1.80).
The programme dso included a 'mock’ exercise based on a
revolutionary outbreak in afictional town in the north of Britain — it
was, infact, based on Aberdeen where agroup of nationaists created a
situation which the police could not control.

This openness to envisage that the military might be used againgt
the working class of Britain was again illustrated when Generd Sr
Edwin Bramall, the Chief of the Generd Steff, addressed the Royd
Society of Arts on the subject of "The Place of the British Army in
Public Order' last year (6.2.80). While he recognised that the military
should only be used asalast resort he dso set out the scenario in which
the police would have to cdl on the troops to restore order.

However, the role and influence of the military needsto be put into
perspective. Governments of both parties have presided over these
developments. Both mgjor parties have used troops to replace striking
workers in order to enforce their wage policies. They have ds
sanctioned the creation of anew, and highly sophisticated, machinery
to dedl with peacetime 'emergencies including strikes. Within this
new machinery the military, aong with the police, the civil service,
and the security agencies, are involved at dl levels both in planning
and regional deployment. The re-introduction of the military into an
internal role should be seen lessasasign of military aspirationsto find
a new post-colonia role but rather as an indication of the degree to
which the state, and governments, are prepared to go in order to
'manage’ the recession and combat opposition from whatever sourceit
may come.

Theimplications of developmentsin this field over the past decade
cannot be made too strongly. They not only &ffect present everyday
struggles in relation to wage claims, by the threat or actud use of
troops to replace striking workers, but are part of a longer term
planning which isintended to pre-empt any revolutionary movement,
and could indeed be used againg extra-parliamentary support for any
truly sociaist government, should one come to powe.



